1.
By its application, the Commission of the European Communities seeks the annulment of 'This Article shall apply to special non-contributory cash benefits which are provided under legislation which, because of its personal scope, objectives and/or conditions for entitlement has characteristics both of the social security legislation referred to in paragraph 1 and of social assistance.
"Special non-contributory cash benefits" means those:
(a) which are intended to provide either:
(i) supplementary, substitute or ancillary cover against the risks covered by the branches of social security referred to in paragraph 1, and which guarantee the persons concerned a minimum subsistence income having regard to the economic and social situation in the Member State concerned; or (ii) solely specific protection for the disabled, closely linked to the said person's social environment in the Member State concerned, and (b) where the financing exclusively derives from compulsory taxation intended to cover general public expenditure and the conditions for providing and for calculating the benefits are not dependent on any contribution in respect of the beneficiary. However, benefits provided to supplement a contributory benefit shall not be considered to be contributory benefits for this reason alone; and Regulation applies shall receive these benefits exclusively in the territory of the Member State in which they reside and under the legislation of that State, in so far as these benefits are mentioned in Annex IIa. Benefits shall be paid by, and at the expense of, the institution of the place of residence.
...'
Background to the proceedings

8.
Annex IIa to Regulation No 1408/71 lists the special non-contributory benefits which the persons to whom that regulation applies can be granted only in the territory of the Member State in which they reside, pursuant to Article 10a of that regulation.
9.
The Member States did not raise any objection to the Commission proposal to amend 
Arguments of the parties
36.
So far as the Finnish child care allowance is concerned, the Commission accepts that that benefit may assist a disabled child to integrate in his social environment, but it takes the view that it is also used to meet the expenses resulting, for the child's family, from the child's disability or sickness. However, the Court has held that a benefit intended to 
37.
The Commission considers that the fact that that benefit is granted on the basis of an individual assessment of the needs of the disabled or sick child does not change the nature of that benefit.
38.
In respect of the Swedish care allowance for disabled children, the Commission advances the same reasoning as that which it put forward concerning the Finnish child care allowance, with which the allowance shares many similarities. It takes the view that, for the same reasons, the Swedish benefit must also be regarded as a 'family benefit' within the meaning of Article 1(u)(i) of Regulation No 1408/71 as amended.
39.
In the case of the Swedish disability allowance, the Commission claims that it is mainly intended to meet the additional expenses which a person may have to bear because of his or her disability in order to improve his or her state of health and quality of life as a person reliant on care.
40.
It must therefore be regarded, in the light of Jauch, as a 'sickness benefit' for the purpose of Article 4(1)(a) of Regulation No 1408/71 as amended.
41.
As regards the DLA, AA and CA, the Commission takes the view that such benefits are mainly intended to meet the additional expenses which a person may have to bear because of his or her disability with a view to improving his or her state of health and quality of life as a person reliant on care. They serve, as the Court observed in Jauch, to supplement sickness insurance benefits.
42. Accordingly, the Commission submits that even if such benefits have their own characteristics, they must be regarded as 'sickness benefits' for the purpose of 
44.
Those institutions and Member States submit that to be classified as 'special' a benefit must have characteristics which make it fall simultaneously within the categories of both social security and social assistance because of the persons to whom it applies, its objectives and the conditions for its application. The benefits at issue are akin to social assistance benefits in that the concept of need is an essential criterion and entitlement to them is not subject to a condition of aggregation of periods of employment or contributions, whilst in other features they are close to social security benefits inasmuch as the competent bodies have no discretion in respect of awarding them and because their grant places recipients in a statutorily defined position. 
63.
Contrary to what the Kingdom of Sweden claims, the fact that the reduction in mobility must be of a significant duration and must have occurred before the age of 65 is not such as to change the purpose of the Swedish disability allowance, which consists in meeting the needs stemming from the disability and covering the risk caused by the sickness which is at the origin of that disability.
Consequently, the Commission is justified in claiming that Regulation No 647/2005 is
vitiated by an error of law to the extent that that allowance is referred to on the list in Annex IIa as amended, which is reserved for special non-contributory benefits.
65.
As regards, thirdly, the DLA, AA and CA, those benefits are all by nature, although only partially so in the case of the DLA, care allowances.
66.
According to the United Kingdom, they are specific benefits whose purpose is to help promote the independence and social integration of the disabled and also, as far as possible, to help them lead a life similar to non-disabled persons. The criterion which determines entitlement to those benefits is the need for care. Entitlement to the DLA or AA does not depend on being unable to work and the three benefits at issue are granted regardless of the level of income of their recipients, simply at different rates.
67.
Contrary to what the United Kingdom asserts, only the DLA can be considered to include a social assistance component. The other two benefits at issue have a single purpose which is akin to that of the Swedish disability allowance, namely to help the disabled person to overcome, as far as possible, his or her disability in everyday activities.
68.
Accordingly, those three allowances as well as the preceding allowances must be regarded as sickness benefits, even though the DLA includes a distinct part relating to mobility.
69.
As the Commission indeed observes, the 'mobility' component of the DLA, which might be regarded as a special non-contributory benefit, is severable, so that that component alone could be included on the list in Annex IIa as amended if the United Kingdom decided to create an allowance which concerned that component alone.
70.
The fact that the DLA, AA and CA, unlike the benefit at issue in Jauch and Hosse, do not have as there the essential purpose supplementing sickness insurance benefits does not affect the categorisation of those allowances. 
In addition, the fact that the Court ruled in Snares and
Temporal effects of this judgment
74.
It is necessary, however, for the Court to state that the straightforward annulment of the inclusion of the DLA in the list in Annex IIa as amended would lead to the United Kingdom being forced to grant the 'mobility' element of that benefit to an unspecified number of recipients throughout the European Union, although the fact that that part of the DLA is in the nature of a non-contributory benefit cannot be disputed and it could lawfully be included in that list as a non-exportable benefit.
75.
That fact warrants the Court exercising the power expressly conferred on it by the second paragraph of Article 231 EC in the event of annulment of a regulation, provisionally to maintain the effects of inclusion of the DLA as regards solely the 'mobility' part so that, within a reasonable period, appropriate measures can be taken to include it in Annex IIa as amended.
Costs
…
On those grounds, the Court (Second Chamber) hereby: 2. The Court had adopted two different approaches to this issue. In Case C-286/03 Hosse
[2006] ECR I-177, the grand chamber had examined the care benefit in issue in that case to see if it satisfied the criteria to be a social security benefit and had stated that if it was social security it could not be a SNCB (the concepts were 'mutually exclusive').
1 M. Cousins 'Social security, social assistance, and "special non-contributory benefits": the never-ending story ' European Journal of Social Security, 9 (1), 2007, pp. 95-106. at whether the benefit in question was 'special' and 'non-contributory' and had held that a benefit previously held to be social security must now be categorised as a SNCB.
3.
The Commission v Council case does not (and does not even attempt to) address these differences in conceptual approach. However, the accumulation of case-law and the recent (2005) amendments to the definition of SNCB (see para 5 of the judgment)
reflecting that case-law are perhaps beginning to bring some clarity to which benefits are and are not SNCBs.
4. In order to be categorised as an SNCB, a benefit must be non-contributory and intended to provide either ( No 1408/71 (para 54). Although, it accepted that the benefits 'unquestionably promote the independence of the persons who receive them and protect the disabled in their national social context', the Court found that they were 'also intended to ensure the necessary care and the supervision of those persons, where it is essential, in their family or a specialized institution' and they could not, therefore, be classified as special benefits.
6. Second, the Court held that the benefits, in any case, fell within the definition of social security rather than of SNCBs (paras 55 et seq.). In the case of the Finnish and Swedish child care allowances for disabled children, the Court held that the purpose of these benefits was 'to enable the parents of disabled children to provide for the care, supervision of and possibly rehabilitation of those children' (para 57). The Court held that their main purpose was 'of a medical nature' (de nature médicale) and thus they must be categorised as sickness benefits. 
8.
However, the Court extended this approach in the case of the UK disability living allowance (DLA) and attendance allowance which it held had a single purpose 'namely to help the disabled person to overcome, as far as possible, his or her disability in everyday activities'. The Court held that such benefits (with the exception of the mobility component of DLA which the Commission had accepted was a SNCB) must be categorised as sickness benefits even though, unlike the Swedish benefit they did not have the essential purpose of supplementing sickness insurance benefits (para 70).
9.
Finally, both the Court and the Advocate General treated the carer's allowance as an adjunct of the other UK benefits and, without much discussion, categorised it as a sickness benefit.
10.
The result of the most recent case-law -it would appear -is that minimum income benefit covering one of the risks listed in Regulation 1408/71 will normally be categorised as SNCBs -as in the case of old age pensions (Skalka, Perez-Naranjo) or disability benefits (Kersbergen). 3 However, benefits which involve assistance with care 2 On the face of it, this is a somewhat strange use of words. Advocate General Kokott had come to the same categorisation but on the basis that the benefits involved a care component. The Commission had argued that the benefit should be categorised as a family benefit as it helped to alleviate the financial burden involved in the maintenance of children but the Advocate General had rejected this argument on the basis that the sole fact that that a benefit increased the family income did not make it a family benefit and that the benefit must be specifically intended to relieve families of the financial burdens involved in the maintenance of children (at para 74 of her opinion).
needs are likely to be categorised as social security (if they are payable as of right and without discretionary assessment).
11.
Nonetheless, the Court's broad-brush approach to a range of quite different benefits still leaves questions to answer. The Court's categorisation of the UK care allowance as having the sole purpose of helping a disabled person to overcome his or her disability in everyday activities is somewhat doubtful (if not entirely inaccurate). The care allowance is a non-contributory payment to carers. Although it is not means-tested, it is subject to an income limit and requires the claimant to care for a person for 35 hours per weeksuggesting that few claimants would have significant alternative income. Does the Court's categorisation of it as a sickness benefit mean that the essentially similar (but means-tested) Irish carer's allowance is also a sickness benefit or is it a minimum income payment providing supplementary, substitute or ancillary cover against sickness and thus a SNCB?
12.
The judgment also blurs the distinction between a disability allowance which falls within the definition of a sickness benefit (i.e. as social security) and one which is 'solely specific protection for the disabled'. One might assume that the Court's categorisation of (the care component of) DLA and AA as sickness benefits was on the basis that they were essentially care benefits (the approach adopted by the Advocate General) but it would be helpful if it had said so. In the case of the mobility component of DLA, the Commission had accepted that it would constitute a SNCB and so it was not in issue before the Court. 4 One might find it difficult to give a definitive opinion as to whether such a benefit is or is not within the definition of SNCB and, if so, why. The Court appeared unsure whether it agreed or not. In para 69, the Court states that the mobility component 'might' be (pourrait être) regarded as a SNCB but by para 74 such a categorisation 'cannot be disputed' (ne peut être contesté).
security and the Regulation's definition of SNCB although they cannot be both. The
Court's failure to resolve this issue means that it will continue to be faced with having to categorise benefits on a case-by-case basis -a task for which it is arguably ill-equipped (given the complexity of national benefits) and which is hardly an efficient use of its resources.
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